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Chapter 4

ESG Considerations in
Project, Energy, and
Infrastructure Finance

Milbank LLP

1 Introduction

Long before the acronym ESG (i.e., Environmental, Social and
Governance) entered the corporate vernacular, the underlying
principles were very much present in various aspects of project
development and in the policies and procedures of owners and
investors. ESG considerations in project finance have always
been key to understanding risk, due to the long-term nature of
the investment. Now, although the underlying concerns have
not changed, ESG serves as an increasingly controversial lens
through which to view the investment, credit, and even repu-
tational risks for a range of projects, from infrastructure to
energy assets.

Since projects are long-term investments in the infra-
structure, industry, or public services to a community, inves-
tors must consider the long-term stability of a project and its
effects on a broad set of stakeholders, including employees and
local communities. Projects depend on buy-in from the local
community and adaptability in light of pressing climate risks
and frequently changing regulatory environments. ESG risks
are particularly pronounced for projects related to fossil fuels
and coal power, where new and anticipated regulations could
constrain operations and impact viability, ultimately under-
mining their long-term investment rationale. To that end,
proponents of ESG argue that companies bear a responsibility
not only to their shareholders, but also to the public and the
planet, and focusing only on the “bottom line” of short-term
profitability and shareholder returns is not tenable.

Over the past decade, public policies have increasingly
favoured investments in energy and infrastructure projects
that further environmental and social justice goals by miti-
gating the impacts of climate change, decarbonising the energy
and transportation sectors, and improving both clean drinking
water supplies and digital broadband connectivity in histori-
cally underserved or low-income communities.! Often, project
companies leverage interest in ESG to maximise opportunities
for obtaining financing or favourable financing terms. ESG is
a key consideration and top of mind for investors, according to
a Stanford survey of institutional investors conducted in 2024,
which found that nearly half of all respondents stated that
ESG criteria played an important role in their investment deci-
sion-making processes.> To meet investor interest, there has
been a proliferation of green and sustainability bonds, among
other ESG financial instruments.

Yet, another trend has been emerging in the United States:
a counter-reaction to companies’ increasing normalisation of
ESG reporting, coined as “ESG backlash”. Vocal critics have
framed ESG efforts as a type of stakeholder capitalism that
injects politics into the decision-making processes of corpo-
rations and shifts the focus away from maximisation of
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shareholder profits and raising questions about the future of
overtinvestmentin ESG.

Despite the turbulence over the use of the term ESG, inves-
tors and shareholders continue to demand greater transpar-
ency and accountability by means of ESG risk assessment,
measurement, and reporting to better understand and address
the impact of their investments.

2 ESG Considerations and Risks for
Investors, Lenders, and Project Companies

Each of the three factors of ESG — environmental, social, and
governance — describe considerations that go beyond tradi-
tional financial criteria and relate to sustainable growth, envi-
ronmental and social impacts, and the governance arrange-
ments of the project company. There are other terms used
to express similar ideas to ESG, including the “triple bottom
line” (also known as the “three Ps”, which are profit, people,
and planet), “corporate social responsibility”, and “socially
responsible investment”. In project finance, although the
term ESG is not always used, it is highly present in various
aspects of project development and in the policies and proce-
dures of owners and sponsors. For example, since 2003, many
financial institutions (including banks) have implemented a
risk management framework known as the Equator Principles
for determining, assessing, and managing environmental
and social risk in project finance.* As of November 2024,
more than 131 financial institutions have adopted the Equator
Principles.* The purpose of the Equator Principles is to
promote sustainable environmental and social performance
and can lead toimproved financial, environmental, and social
outcomes for projects. The Equator Principles are primarily
intended to provide a minimum standard for due diligence
to support responsible decision-making based on the careful
assessment of risk and can trigger a need to conduct certain
actions to provide remedy for or offset any environmental
or social issues that are identified. The Equator Principles
apply across industry sectors and have helped spur the devel-
opment of responsible environmental and social manage-
ment practices in the financial sector and banking industry.
In March of 2024, four of the largest U.S. banks (in addition
to one Japanese bank) departed as signatories to the Equator
Principles, potentially indicating a U.S. bank drawback from
embracing ESG; however, spokespeople for the banks stated
that the banks’ internal processes would continue to be
informed by the Equator Principles.® As a result of the depar-
ture, there are no remaining U.S. bank signatories. News
reporting on the issue indicates that the banks’ withdrawal
was related more to a change in the management structure
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of the Equator Principles, as well as the banks’ concerns
regarding anti-trust regulations in the United States, rather
than a rejection of the principles themselves.®

Characteristics of project financings that enhance ESG

risks

Project financings have particular characteristics which
provide protections to creditors — such as all-assets pledges,
structures, and covenants to reduce volatility in project cash
flows and waterfalls prioritising debt servicing over equity
distributions — that allow project companies to have higher
leverage ratios than traditional companies while maintaining
similar credit quality. Nevertheless, project finance lenders
and investors are exposed to similar or enhanced ESG risks.
Projects that involve infrastructure and construction work
can have effects on the environment and require interac-
tions with local stakeholders. Costs associated with compli-
ance with environmental regulations and coordinating with
local communities can be high throughout the life of a project
and may impact projected cash flows in the operations phase
of a project. To the extent that project risks are allocated to
third parties, reducing commercial and technical risks, a
credit analysis should identify the extent to which those third
parties may be exposed to ESG risks that could affect construc-
tion schedules, costs, revenues, or supply chains.

ESG issues are important for debt and equity investors in
project companies. Failure to properly address these issues
can adversely impact the development and performance of
projects vulnerable to ESG risks and weaken a project compa-
ny’s credit position and profitability. ESG factors can also
create financing and refinancing challenges for projects for
which the asset life is uncertain, particularly considering new
environmental regulatory pressures.

For example, S&P and Moody’s both cited ESG factors as
key drivers in rating the debt of the operator of a coal plant in
West Virginia, noting that as investors increasingly shy away
from coal projects, it has become difficult to attract additional
capital or arrange an extension or refinancing of existing debt
facilities. In 2022, Moody’s continued to highlight the oper-
ator’s overall weak credit position in light of risks associ-
ated with decarbonisation and the energy transition, antic-
ipated federal regulatory policy that could adversely impact
the coal sector in general and the coal plant in particular, and
increasing investor concerns relating to ESG factors, all of
which had a highly negative impact on the operator’s rating.”

Negative social and governance events also led S&P
to downgrade debt issued by an owner and operator of a
highway project under construction in Lima, Peru to specu-
lative grade due to the resulting erosion in the risk profile of
the project. From a social perspective, protesters destroyed a
new toll plaza facility over concerns of toll charges and their
impact on wealth inequality and affordability. Subsequently,
the municipality of Lima suspended toll payments at the
facility and decided to terminate the concession agreement
early, which resulted in aloss of revenues. In March 2024, the
Constitutional Court of Peruissued afinaljudgment ordering
the project to suspend all toll operations for the foreseeable
future, and in response, S&P further downgraded the debt
rating.® From a governance perspective, one of the compa-
ny’s sponsors had been involved in a probe for paying bribes
in Latin America to win concessions. The project’s relation-
ship to this sponsor carried reputational risks, which in turn
affected its ability to secure additional financing.
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ESG considerations in project finance

ESG considerations are relevant to all types of large, long-term
infrastructure projects, from highways and bridges to energy
projects (including renewable energy projects), rail lines, and
water or water treatment facilities. Additionally, all three ESG
factors can be interrelated and sometimes inversely related
given the complicated impact that actions in one factor may
have on the other factors. If a coal power plantis shut down for
environmental reasons, for example, there can be cascading
impacts on social issues if the shutdown results in layoffs and
unemployment for local communities.

Environmental

Environmental considerations have always played a central
role in project development, including those related to the
siting of projects and proper disposal of materials after a
project is decommissioned. The “E” can also overlap with the
“S” in the areas of local community relations, environmental
justice, preservation of archaeological and cultural resources,
and Indigenous rights.

Project siting impacts may be temporary or permanent in
nature. For example, the siting of temporary construction
access roads may disturb wetlands or other sensitive habi-
tats. Other impacts may be more permanent, such as harm
to protected species. Projects and associated infrastructure
(such as transmission lines for energy projects) can require a
large amount of acreage, which is often agricultural or previ-
ously undeveloped land. Project development can require
tree clearing, regrading of the land, and dredging/filling of
wetlands. Temporary or permanent access roads or staging
areas need to be placed, and ground disturbance such as exca-
vation and filling for foundations must occur. These activities
may disturb the habitat of a variety of wildlife depending on
location, such as fish and other aquatic species for hydroelec-
tric dam projects, and in some instances, projects may resultin
intentional or incidental animal death. Also falling under the
umbrella of environmental are impacts to safe airspace travel;
some types of projects can cause sight hazards or disrupt flight
patterns for aircraft, especially if located in proximity to an
airport, and have the potential to disrupt national air defence
networks. In many jurisdictions, a project will be required to
comply with a statute, such as the National Environmental
Policy Act in the United States, that can trigger the need for
a comprehensive environmental review before issuance of
certain permits or other governmental action. These laws
can require that a project company thoroughly review the
environmental impacts of the proposed project and miti-
gate those impacts to the extent possible. Project companies
should be mindful to comply with all other environmental
laws, including those that regulate sensitive resources such as
wetlands and protected species.

Community relations, cultural resources, and Indigenous rights
are critical aspects of determining how and where a project
should be sited. ESG reflects an increasing social awareness
of the impacts a project may have on the surrounding commu-
nity. For example, if a project is located in proximity to impor-
tant cultural or Indigenous resources, sovereignty concerns
should be assessed and mitigated, with Indigenous community
involvement throughout the process. The Equator Principles
specifically require that all projects affecting Indigenous
Peoples will be subject to an informed consultation and partic-
ipation process and must comply with the rights and protec-
tions for Indigenous Peoples contained in relevant national
law, including laws implementing host country obligations
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under international law.” Appropriate mitigation can include
performing studies and surveys of the area and preparing miti-
gation and preservation plans.

The concept of environmental justice more broadly strives for
the fair treatment of all people when considering the siting of
projects. Therearelegitimate concernsregarding projectsiting
near vulnerable communities and the associated risks of pollu-
tion and disturbances resulting from noise, runoff, excavation,
and other features of project operation and development. This
is compounded when a community already has several similar
projects within its borders. Projects are almost always subject
to an approval process that requires an opportunity for public
comment and challenge, which can raise these concerns and
resultin a better project with fewer community impacts.

Proper disposal of materials at the end of the project life cycle
is an oft-overlooked project consideration. Decommissioned
project components must be disposed of in ways that preserve
the health and safety of the physical environment and of indi-
viduals and communities. The Equator Principles can trigger
the need for a decommissioning plan, even if not required by a
host country’s laws.

Social

The social aspects of project finance encompass labour and
human rights, supply chain considerations and the ethical
procurement of materials, and diversity, equity, and inclusion
(“DEI”) measures.

Labour and human rights considerations include improving
working conditions, addressing work stoppage risks, preven-
ting modern slavery, and preventing the acquisition of materials
from industries or jurisdictions identified as being vulnerable to
labour exploitation and forced labour in violation of interna-
tional standards. Child labour, slavery, and general compliance
with employment and fair wage regulations are a few exam-
ples of risks that should be mitigated or avoided, including by
contractual means.

Supply chain considerations arise during the procurement
of materials for a project. Project companies should conduct
supply chain due diligence to understand the business and
employment practices of their vendors and suppliers and
ensure that materials are not sourced from environmentally
fragile locations or using illegal or unethical employment
practices. Enhanced supply chain due diligence should be
implemented when procuring materials from countries where
human rights and forced labour issues are prevalent, or from
suppliers that source inputs from such countries. A resource
for identifying goods produced by child or forced labour is the
U.S. Department of Labor’s (“DOL”) List of Goods Produced by
Child Labor or Forced Labor."®

DEI measures should involve the representation and partic-
ipation of a diverse workforce across all levels of a project up
to leadership. DEI considerations have not traditionally been
a focus in project financing, but diversity brings in different
perspectives and ideas and can strengthen a project compa-
ny’s reputation. Diversity, coupled with equity and inclu-
sion, has been shown to drive innovation and produce better
outcomes through increased productivity and profitability.
Project companies can demonstrate this commitment through
onboarding and developing diverse talent internally. Project
companies are also able to mandate certain diversity stand-
ards and guidelines when they hire outside vendors, such as
construction companies, engineers, and attorneys.

Governance

“Governance” is a term that has an increasingly broad reach,
encompassing not only traditional notions of corporate
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governance, but also the structures in place to manage signif-
icant areas of risk for the project company, such as transaction
requirements imposed by lenders and sponsors, cybersecurity
and data privacy, anti-corruption, and trade compliance.

Corporate governance relates to the composition and proce-
dures of supervisory bodies. Additional considerationsinclude
proper separation of a project company with the sponsor or
holding company. An important feature of corporate govern-
ance is regulatory compliance and the maintenance of compli-
ance policies, procedures, and controls designed to promote
compliance with relevant laws and regulations and mitigate
risks associated with the jurisdiction, sector, and operations
of the project.

Transaction requirements can include information disclo-
sures and reporting requirements. Investors may build
these requirements into project financing documentation
to improve transparency and strengthen the integrity of a
project. Such requirements may include documentation that
will allow financial institution investors to verify the iden-
tity of project company borrowers and their beneficial owners,
pursuant to their obligations under anti-money laundering
laws. Transaction governance can also include internal
processes to manage the proceeds of green or sustainability
financing and track the allocation of funds.

Cybersecurity and data privacy issues, if not addressed, can
pose significant operational and financial risks, and can haltan
entire project. Project companies should review their corporate
security and business continuity plans and invest in strength-
ening their data and cyber protection and resiliency systems.
They can look to guidance issued by the White House," the
U.S. Federal Trade Commission,”? and the U.S. Securities and
Exchange Commission (“SEC”)" to understand what is consid-
ered reasonable cybersecurity practice. Final rules issued by
the SEC on July 26,2023 include requirements for the reporting
of material cybersecurity incidents cybersecurity and main-
tenance of procedures to minimise user-related risks, prevent
unauthorised information and systems access, and address
cybersecurity incident response and recovery.*

Ethics and anti-corruption strategies should promote
accountability, transparency, and integrity, both internally
and externally with customers, suppliers, and third-party
agents. Project companies, particularly project companies
with meaningful non-U.S. dealings and interactions with
foreign governments, including through suppliers or distrib-
utors, should be mindful of their obligations under the U.S.
Foreign Corrupt Practices Act and other anti-corruption laws,
and should develop policies and procedures to promote ethical
behaviour and prevent bribes and other corrupt payments.

Trade compliance considerations related to sanctions and
import/export controls may restrict a project’s ability to
engage certain customers, suppliers, distributors, or other
counterparties, or to import certain raw or finished mate-
rials. For example, the U.S. Department of the Treasury’s
Office of Foreign Assets Control (“OFAC”) has imposed
blocking sanctions on a number of Chinese individuals and
entities in connection with forced labour and human rights
abuses in the Xinjiang province of China.” Also, Congress
passed the Uyghur Forced Labor Prevention Act in December
2021 creating a rebuttable presumption that goods manu-
factured, wholly or in part, in the Xinjiang province are
produced through forced labour and therefore barred their
release by U.S. Customs and Border Protection from U.S.
ports of entry. In March 2023, the U.S. Department of
Homeland Security, the agency responsible under the Uyghur
Forced Labor Prevention Act for creating a sanctions list for
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companies known to traffic in forced labour, stated that one
of its highest priorities is continuing to add entities to the
sanctions list.”” Solar project companies, which often rely on
silica from Xianjing province as a raw material in the produc-
tion of solar panels, should be aware of these restrictions and
implement appropriate diligence and screening procedures.
Additionally, in response to Russia’s invasion of Ukraine, the
United States has imposed a number of sanctions measures
targeting certain Russian individuals and entities and deal-
ings involving certain sectors. The United States has also
prohibited U.S. persons from engaging in any new invest-
ment activity in Russia, directly or indirectly. Investors will
have to be mindful of these restrictions in relation to projects
in Russia or involving Russian counterparties.'®

3 Financial Instruments for ESG
Investment in Projects

There are a number of financial instruments available to
project companies engaged in ESG activities. These include
green, social, and sustainability bonds, whose proceeds are
linked to ESG activities, as well as sustainability-linked bonds,
whose financial terms are linked to ESG metrics.

Green bonds, social bonds, and sustainability bonds
Green, social, and sustainability bond financing are activity-
based bonds that link the proceeds of the financing or refi-
nancing provided to project companies to ESG activities, such
that project companies must use the proceeds in a manner that
meets criteria as “green” or “social” activity, or a mix of the
two for sustainability bonds.

The eligibility of projects to qualify for this type of financing
can be based on a multitude of frameworks, including the
International Capital Market Association’s (“ICMA”) Green
Bond Principles,” Social Bond Principles,* and Sustainability
Bond Guidelines.” The four core components for alignment
with these principles are related to the following: (i) use of
proceeds; (ii) process for project evaluation and selection; (iii)
management of proceeds; and (iv) reporting.

Use of proceeds and project selection

Green bonds are instruments where the proceeds are used
solely to finance projects with environmental benefits. They
can include projects in renewable energy, energy efficiency,
land and water management, biodiversity conservation, clean
transportation, pollution prevention and control, and climate
change adaptation. The proceeds for social bonds, meanwhile,
finance projects that address a social issue, by mitigating social
harms or attempting to achieve positive social outcomes.
Such projects can seek to improve a community’s access to,
or the affordability of, essential services, housing, infrastruc-
ture, employment, and food, and may be aimed at socioeco-
nomic advancement and empowerment. Sustainability bonds
are bond instruments whose proceeds are used to finance a
particular goal (such as decarbonisation) or a combination of
“green” and “social” projects.

Proceeds management and reporting

Project companies issuing these types of bonds should imple-
ment an internal process to manage the proceeds and for
reporting on uses of proceeds. Issuers should report on the use
of bond proceeds by describing the projects and their impact,
at least on an annual basis. It is recommended that issuers
use both qualitative and quantitative performance indica-
tors. For projects where the actual impact cannot be calcu-
lated until projects are completed and operational, which may
not be at bond issuance, issuers can report on the estimated
impact of their projects. This is common for social projects
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like the construction of affordable housing or healthcare facili-
ties. Green bonds are generally certified atissuance by an inde-
pendent third party. Of late, credit ratings agencies are intro-
ducing ratings methodologies for debt that is intended to be
sustainable or to meet green or social goals of the issuer.

For green bonds, the Harmonised Framework for Impact
Reporting,”* developed by multilateral development banks
and international financial institutions, lays out principles
and recommendations for impact reporting. Harmonised
frameworks have been released for energy efficiency and
renewable energy projects, sustainable water and wastewater
management projects, sustainable waste management and
resource-efficiency projects, clean transportation projects,
green building projects, biodiversity projects, and climate
change adaptation projects. The frameworks offer sector-
specific recommendations for reporting, including core prin-
ciples, metrics, and indicators for reporting. For example,
the suggested core indicators for renewable projects include:
(i) annual greenhouse gas emissions reduced or avoided; (ii)
annual renewable energy generation; and (iii) capacity of
renewable energy plants constructed or rehabilitated. The
frameworks do not dictate a single commonly used standard
for the calculation of indicators, and issuers may follow their
own methodologies. Issuers are encouraged to use this guid-
ance to develop their own reporting that is adapted to their
own circumstances and their own approaches to the manage-
ment of proceeds.

For social bonds, a working group created within the ICMA
has been established to develop a harmonised framework. The
outcome of the working group is a document that sets out prin-
ciples for reporting.”® In addition to reporting on the use of
bond proceeds and on the expected impacts, issuers are encour-
aged to identify the target populations for which the projectis
expected to result in positive socioeconomic outcomes, and
why the selected target population is considered underserved
or vulnerable. For projects addressing broad social issues that
impact the general population, like health issues and water
supply, issuers are still encouraged to identify any particular
segments of the population that are expected to especially
benefit from the project.

In addition, multilateral organisations have established
internal standards for their financing of “green” projects. For
example, green bond financing by the International Finance
Corporation (“IFC”), a member of the World Bank Group, may
include investments in the following types of projects: (i)
investments that result in a reduced use of energy per unit of
product or service generated; (ii) investments that enable the
productive use of energy from renewable resources such as
wind, hydro, solar, and geothermal production; (iii) invest-
ments to improve industrial processes, services, and prod-
ucts that enhance the conversion efficiency of manufacturing
inputs, like energy, water, and raw materials, to saleable
outputs; (iv) investments in manufacturing of components
used in energy efficiency, renewable energy, or cleaner produc-
tion; and (v) investments in sustainable forestry.>*

In addition to meeting green bond eligibility criteria, any
project financed through green bond proceeds must also meet
IFC’s investment process, which includes rigorous due dili-
gence, including disclosure and consultation requirements
and integrity due diligence using IFC’s Environmental and
Social Performance Standards* and Environmental, Health
and Safety Guidelines.*® Projects must also comply with IFC’s
Anti-Corruption Guidelines, with potential penalties for enti-
ties engaging in fraud and corruption being sanctions and
debarment from financing from IFC and other international
financial institutions and multilateral development banks.””
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Sustainability-linked bonds

Sustainability-linked bonds are performance-based bond
instruments, for which proceeds can flow to general corpo-
rate activities, unlike with green, social, and sustainability
bonds. Instead, the interest rate, payment, or other financing
terms are linked to ESG factors and may be adjusted if certain
sustainability performance targets are met. Sustainability
performance targets are tracked by key performance indi-
cators, which should be measurable and reportable, such as
emissions reductions.

The Sustainability-Linked Bond Principles,* also developed
by the ICMA, can be used to determine eligibility for sustain-
ability-linked bonds. These principles have five core compo-
nents related to: (i) selection of key performance indicators;
(ii) calibration of sustainability performance targets; (iii)
bond characteristics; (iv) reporting; and (v) verification.

Accordingly, project companies issuing sustainability-
linked bonds should implement internal processes and proce-
dures to ensure proper monitoring, disclosure, and verifica-
tion of key performance indicators. Projects should report on
key performance indicators regularly, and in any case for any
date or period that may be relevant for assessing the status
of sustainability performance targets that are established as
trigger events leading to a potential adjustment of the bond’s
financial or structural characteristics.

4 Frameworks for Accurately Assessing
Whether a Project Meets ESG Standards

As noted above, there is significant investor interest in under-
standing and measuring the ESG benefits and risks of a project.
There are a plethora of frameworks that project companies can
use or take inspiration from to identify relevant and material
indicators for reporting on ESG metrics. They include inter-
national agreements, such as the Paris Agreement, which was
formed by 197 countries with the goal of reducing the increase
in global average temperatures to 1.5 degrees Celsius,” and
standards adopted by countries, such as the UN Sustainable
Development Goals (“SDGs”), which establish 17 political
goals related to peace, climate action, affordable and clean
energy, clean water and sanitation, infrastructure, ending
poverty, and reducing inequality, among others. The SDGs are
defined by 169 targets that are tracked by 232 indicators.*

The UN Principles for Responsible Investing (“PRI”) is an
initiative of the United Nations with large institutional inves-
tors that lays out six principles for responsible investments
relating to the incorporation of ESG issues into investment
analyses, decision-making processes, ownership policies and
practices, and disclosures from the entities in which they
invest.* PRI, in collaboration with the UN Global Compact
and UN Environment Programme, has also issued practical
guidance on the integration of ESG into investment anal-
yses and decisions. The UN Guiding Principles on Business
and Human Rights, voluntary principles adopted by the UN
Human Rights Council, set forth the responsibility of compa-
nies to respect human rights and provide a remedy when
adverse impacts occur.*

Project companies can also look to guidance or tools such as
those developed by the Global Reporting Initiative (“GRI”),*
Sustainability Accounting Standards Board (“SASB”)*
and Task Force on Climate-Related Financial Disclosures
(“TCFD”).** Both GRI and SASB have published sets of
universal standards that provide guidance on disclosures
across companies, as well as sector-specific standards that
account for the sustainability context of a particular sector.
SASB has developed a set of 77 sector-specific sustainability
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accounting standards, which identify financially material
sustainability topics and their associated metrics for a typical
company in that sector. In August 2022, Value Reporting
Foundation, which houses SASB, completed its consolida-
tion with the Climate Disclosure Standards Board to form the
International Sustainability Standards Board (“ISSB”).*¢ ISSB
aims to combine existing disclosure frameworks and develop
an integrated, comprehensive baseline that would make it
easier for companies to distil and report information to inves-
tors,” and has undertaken the development of a comprehen-
sive global baseline for sustainability disclosures. The ISSB
assumed the TCFD’s monitoring responsibilities in 2024.%
On June 26,2023, the ISSBissued its inaugural global sustain-
ability disclosure standards (IFRS 1 and IFRS 2).** Project
companies can also rely on benchmarks and data houses such
as the S&P Dow Jones Indices that supply datasets providing
industry-specific and financially material ESG opportunities
and risks.*

Each project company should consider the most appro-
priate framework that is tailored to its activities. Ultimately,
though, the metrics that a project company adopts will inevi-
tably reflect what its investors are demanding.

5 Mechanisms to Manage and Mitigate
ESG Risks

There are a multitude of positive effects on the “triple bottom
line” when project companies, sponsors, lenders, and investors
take ESG seriously during project development and funding.
There can also be risks associated with the failure to prop-
erly apply ESG metrics to a project. Investors and lenders may
choose to decline to fund projects that do not place emphasis
on ESG. There can be impacts to credit quality — positive or
negative — caused by reviewing a project against ESG stand-
ards. For example, in the energy industry, a renewable energy
project may receive a more favourable credit rating, while
projects producing or using fossil fuels may receive a worse
rating due to uncertainty around future regulatory policy
or environmental impacts. Project location may also receive
heightened scrutiny, and construction in areas vulnerable to
extreme weather events may require higher liquidity reserves
and insurance policies. For projects that are less resilient or
have higher ESG risks, insurance may become more expensive
or less available.

The lack of a unified conceptualisation and parameters for
ESG and the variability of ESG factors by sector and by location
has led to challenges with ESG reporting. Since projects can
involve a wide variety of sectors, harmonisation of metrics and
comparability and reliability of reporting is an issue. In the
current formal regulatory vacuum, it can be difficult to choose
which ESG framework to apply and understand how to prop-
erly assess ESG metrics. Other contributing factors are the
voluntary nature of the frameworks, difficulties of monitoring
and measurement, and the absence of mandatory external
auditing and verification.

Further, ESGis not a static concept. ESG considerations and
evolving ESG standards are fundamentally a reflection of the
present zeitgeist, and the current events that inform policy
objectives, the interests of consumers and investors, and tech-
nological developments. The field of ESG is just as complicated
and nuanced as the world that informs it. As these features
evolve and change, so do the factors that make up ESG and the
methods of assessing their interconnectedness.

These challenges have made ESG reporting susceptible to
“greenwashing”, where some companies overreport sustain-
ability, cherry-pick metrics, or otherwise engage in an
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inaccurate portrayal of ESG practices to look better to inves-
tors or to qualify for funding. In a noteworthy example, in
April 2022, the SEC charged Vale, a Brazilian mining company
and one of the world’s largestiron ore producers, with making
false and misleading claims about the safety of its dams prior
to the January 2019 collapse of its Brumadinho dam, which
killed 270 people and caused immeasurable environmental
and social harm.* The SEC alleged that Vale intentionally
misled investors through its ESG disclosures in which it made
assurances that the company adhered to the “strictest inter-
national practices” in evaluating dam safety and that one
hundred percent of its dams were certified to be in stable
condition. On March 28,2023, the SECreached a $55.9 million
settlement with Vale to resolve the allegations.*” Proposed
new ESG disclosure requirements under securities laws and
the establishment of more objective, consistent standards for
claimed environmental attributes or other ESG metrics may
help address this complex issue.

Another concerning trend involves companies that engage
in “brownwashing”, which has taken on different mean-
ings. It could mean investors that are betting against ESG
and acquiring fossil fuel assets at discounted prices relative to
projected cash flows. The term has also been used to describe
companies that sell fossil fuel assets to private equity funds
or other buyers so that their balance sheets appear greener to
consumers or investors. “Brownwashing” may also refer to
companies underreporting their ESG credentials, which may
be intentional or may be due to a lack of understanding of ESG
issues or inadequate management of ESG monitoring.

While approaches to ESG reporting remain in flux, investor
demand for “consistent, comparable, and decision-useful”
disclosures related to ESG risks over the past several years has
been strong.*’ Taking heed of these concerns, on March 21,2022,
the SEC released its proposed rules on climate risk disclosures,
which were intended to amend and build upon existing climate
change disclosure rules and guidance as well as enhance and
standardise disclosures on climate-related risks that are likely
to have a material impact on a public company’s business and
financing performance.** In crafting the proposedrules, the SEC
took guidance from existing third-party frameworks, standards
and metrics, principally the TCFD and standards for accounting
and reporting on greenhouse gas emissions established by
the Greenhouse Gas Protocol. However, the SEC was dogged
with significant delays and adverse comments relating to the
Proposed Rules and missed its self-imposed deadline to release
the final rules by several years. The final rules, which were
watered down from those initially proposed (for example, the
SEC dropped the requirement for scope 3 emissions reporting)
were issued on March 6, 2024.* The final rules faced imme-
diate backlash from state governments, industry and environ-
mental groups for either going too far, or not far enough, in the
estimation of each respective camp.*® As a result of these chal-
lenges, the SEC stayed the rule on April 4,2024.*” On November
22,2022, the DOL published a final rule allowing plan fiduci-
aries to consider climate change and other ESG factors in their
selection of retirement investments.*® In September 2024, the
Commodity Futures Trading Commission released final guid-
ance applicable to voluntary carbon credit markets to improve
transparency.* Some individual States within the United
States, such as California, have moved to pass their own climate
disclosure regulations.*® The EU has published its own climate
reporting rules, with the Corporate Sustainability Reporting
Directive (“CSRD”) entering into force on January 5, 2023,
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which requires companies to report according to European
Sustainability Reporting Standards (“ESRS”).” In the United
Kingdom, the U.K. Financial Conduct Authority published a
final rule aimed at addressing greenwashing that standard-
ises and qualifies specific sustainable investment labels.*
Demand for ESG reporting standards is even expanding into the
public sector, with the International Public Sector Accounting
Standards Board (“IPSASB”) announcing on June 11, 2024 that
with the support of the World Bank, it is developing the first
climate-related disclosure standard for governments.*?

Yet, as noted above, the trend of “ESG backlash” has resulted
in many U.S. companies and banks quietly backing away from
their once vocal support of ESG, and has raised questions about
the future of SEC regulation of ESG.** In the second half of
2024, the SEC quietly disbanded its ESG enforcement task force
and appears to be distancing itself from ESG due to increasing
backlash, and itis unlikely to finish other proposed ESG regula-
tions before the end of Chairman Gensler’s term.* BlackRock,
once the most outspoken pro-ESG investment firm, reported
in August 2024 that it had significantly reduced its support
for shareholder proposals addressing ESG, backing only 4% of
proposals between July 2023—June 2024, whereas for compar-
ison, it had supported 47% of such proposals in 2021.*° Yet, in
September 2024, the SEC still charged Keurig with making
inaccurate statements regarding the recyclability of its k-cup
beverage pods in its annual reports; Keurig agreed to settle for
a $1.5 million penalty.”’

In reality, perhaps the current state of ESG is more nuanced.
As one ].P. Morgan executive noted in October 2024, while
some U.S. companies and investors have been making fewer
explicit statements about ESG, they are still moving money in
a similar way as peers in jurisdictions where ESG has remained
a prominent focus.”®* With these considerations in mind,
project companies should take steps to leverage opportuni-
ties and mitigate risks by understanding the ESG considera-
tions of a project from the very beginning of the development
and procurement process. Site selection, initial design and
engineering should reflect ESG goals and risks, for example
by intentionally choosing to site a project in a location that
would not adversely affect vulnerable communities or envi-
ronmentally sensitive areas and that would be more resil-
ient to extreme weather events. Investors and lenders that
embrace ESG goals should create a contractual framework to
hold project companies accountable and encourage incorpo-
ration of ESG into project development. Increased transpar-
ency, verification, and reporting will be important to main-
tain arobust market for green, social, and sustainability bonds
and other financial instruments, and to bolster the integrity of
market standards for project financings in the future.

Endnotes

1 See, e.g., H.R. 3684 — Infrastructure Investment and Jobs Act,
Public Law No. 117-58 (passed into law November 15, 2021),
available at https://www.congress.gov/bill/117th-congress/
house-bill/3684 . See also Allan Marks, Biden Signs Infrastructure
Law: Here’s How It Will Streamline $1 Trillion in Spending, Forbes
(November 16, 2021), available at https://www.forbes.com/sites/
allanmarks/2021/11/16/biden-signs-infrastructure-law-money-
permits--public-private-partnerships ; Infrastructure Investment and
Jobs Act Progress Report — Year Two, Office of Inspector General,
U.S. Environmental Protection Agency (March 7, 2024), available
at https://www.epaoig.gov/sites/default/files/reports/2024-03/_
epaoig_20240307-24-n-0026_cert.pdf

iclg




ESG Considerations in Project, Energy, and Infrastructure Finance

10

n

12

13

14

Alexander Gelfand, Big Investors Say They Use ESG to Reduce
Risk (But Mostly Focus on the E and G), Stanford Graduate
School of Business (2024), https://www.gsb.stanford.edu/
insights/big-investors-say-they-use-esg-reduce-risk-mostly-focus-
e-g#:~text=Nearly%20half%200f%20all%20respondents,in%20
their%20investment%20decision%20process

Equator Principles EP4, Equator Principles (2020), available at
https://equator-principles.com. See also Matthew H. Ahrens,
Munib Hussain, and Ryan Harman, The New Equator Principles —
Climate Change, US Application and What EP4 Means For You,
Milbank LLP, available at https://www.milbank.com/en/news/
the-new-equator-principles-climate-change-us-application-and-what-
ep4-means-for-you.html

Members and Reporting, Equator Principles (November

6, 2024), https://equator-principles.com/members-
reporting/#:~:text=139%20financial %20institutions%20in%20
39%20countries%20are%20members%200f%20the%20
Equator%20Principles

Simon Jessup, Isla Binnie, and Ross Kerber, Leading U.S. banks
leave ESG project finance group, Reuters (March 6, 2024), https://
www.reuters.com/business/finance/jpmorgan-citi-wells-boa-are-no-
longer-signatories-equator-principles-website-2024-03-05

David Thomas, Senate Republicans warn U.S. law firms over

ESG advice, Reuters (November 4, 2022), https://www.reuters
.com/legal/government/senate-republicans-warn-us-law-firms-
over-esg-advice-2022-11-04

Longview Power, LLC — Moody’s upgrades Longview Power,
LLC’s senior secured term loan to B3 from Caal; outlook is stable,
Moody's (August 18, 2022), https://www.yahoo.com/video/
longview-power-llc-moodys-upgrades-191706199.html

Rutas de Lima Debt Rating Cut to ‘B-' from ‘BB-’ on Early
Termination of Concession; Placed on CreditWatch Negative, S&P
Global Ratings (February 10, 2023), https://disclosure.spglobal.
com/ratings/en/regulatory/article/-/view/type/HTML/id /2947711
; Rutas de Lima ‘B-" Issue Rating Remains on CreditWatch Negative
Pending Waiver from Bondholders, S&P Global Ratings (June 30,
2023), https://disclosure.spglobal.com/ratings/en/regulatory/
article/-/view/type/HTML/id/3015488; Rutas de Lima S.A.C. Debt
Rating Lowered To ‘CCC+’ From ‘B-’ Following Toll Suspension At
Chillon; Outlook Negative, S&P Global (March 15, 2024), https://
disclosure.spglobal.com/ratings/en/regulatory/article/-/view/type/
HTML/id/3139548

Guidance Note: Evaluating Projects with Affected Indigenous
Peoples, Equator Principles (September 2020), available at https://
equator-principles.com/app/uploads/Affected_Indigenous_
People_Sep2020.pdf

List of Goods Produced by Child Labor or Forced Labor, U.S.
Department of Labor, Bureau of International Labor Affairs (2024),
available at https://www.dol.gov/sites/dolgov/files/ilab/child_
labor_reports/tda2023/2024-tvpra-list-of-goods.pdf

See, e.g., Executive Order No. 14028, 86 Fed. Reg. 26,633 (May
17, 2021).

Start with Security: A Guide for Business, U.S. Federal Trade
Commission (2023), available at https://www.ftc.gov/system/files/
ftc_gov/pdf/920a_start_with_security_en_aug2023_508_final_0.pdf

Cybersecurity and Resiliency Observations, SEC Office of
Compliance Inspections and Examinations (2020), available at
https://www.sec.gov/files/OCIE%20Cybersecurity%20and %20
Resiliency%200bservations.pdf

SEC Adopts Rules on Cybersecurity Risk Management, Strategy,
Governance, and Incident Disclosure by Public Companies,
SEC (July 26, 2023), available at https://www.sec.gov/news/
press-release/2023-139

iclg

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

See, e.g., Treasury Sanctions Chinese Entity and Officials
Pursuant to Global Magnitsky Human Rights Executive Order, U.S.
Department of the Treasury (July 31, 2020), https://home.treasury.
gov/news/press-releases/sm1073

Uyghur Forced Labor Prevention Act (2021), available at https://
www.congress.gov/117/bills/hr6256/BILLS-117hr6256eh.pdf

Michael Martina and David Brunnstrom Additions to Xinjiang
sanctions list a priority — US DHS official, Reuters (March 17, 2023),
https://www.reuters.com/world/adding-entities-xinjiang-sanctions-
list-priority-us-dhs-official-2023-03-17

See generally Ukraine-/Russia-related Sanctions, OFAC
https://home. treasury.gov/policy-issues/financial-
sanctions/sanctions-programs-and-country-information/
ukraine-russia-related-sanctions

Green Bond Principles, ICMA (2021), available at https://www.
icmagroup.org/sustainable-finance/the-principles-guidelines-
and-handbooks/green-bond-principles-gbp. In June 2022,

the Appendix 1 of the Green Bond Principles was updated to
distinguish between secured and unsecured debt structures.

Social Bond Principles, ICMA (2023), available at https://www.
icmagroup.org/assets/documents/Sustainable-finance/2023-
updates/Social-Bond-Principles-SBP-June-2023-220623.pdf.
Appendix 1 of the Social Bond Principles was similarly updated in
June 2023 to provide guidance on securitisation.

Sustainability Bond Guidelines, ICMA (2021), available at https://
www.icmagroup.org/assets/documents/Sustainable-finance/2021-
updates/Sustainability-Bond-Guidelines-June-2021-140621.pdf

Harmonised Framework for Impact Reporting, ICMA (June 2024),
available at https://www.icmagroup.org/assets/documents/
Sustainable-finance/2024-updates/Handbook-Harmonised-
Framework-for-Impact-Reporting-June-2024.pdf

Working Towards a Harmonized Framework for Impact Reporting
for Social Bonds, ICMA (2022), available at https://www.
icmagroup.org/assets/documents/Regulatory/Green-Bonds/
June-2020/Harmonized-Framework-for-Impact-Reporting-for-Social-
Bondsjune-2020-090620.pdf

Green Bond Handbook: A Step-By-Step Guide To Issuing A Green
Bond, IFC (March 29, 2022), available at https://www.ifc.org/en/
types/insights-reports/2022/202203-green-bond-handbook

Performance Standards on Environmental and Social Sustainability,
IFC (January 1, 2012), available at https://www.ifc.org/content/
dam/ifc/doc/2023/ifc-performance-standards-2012-en.pdf

Environmental, Health, and Safety Guidelines, IFC (April 30, 2007),
available at https://www.ifc.org/content/dam/ifc/doc/2023/
ifc-general-ehs-guidelines.pdf

IFC Sanctions Procedures and Anti-Corruption Guidelines,

IFC (2022), available at https://www.ifc.org/content/dam/ifc/
doc/2022/2022-01-ifc-sanctions-procedures.pdf; see also Anti-
Corruption Guidelines and Sanctions Reform, World Bank, available
at https://www.worldbank.org/content/dam/documents/sanctions/
other-documents/osd/User%20Friendly%20Version%200f%20
the%20Anti-Corruption%20Guidelines.pdf

Sustainability Linked Bond Principles — Voluntary Process
Guidelines, ICMA (June 2024), available at https://www.
icmagroup.org/assets/documents/Sustainable-finance/2024-
updates/Sustainability-Linked-Bond-Principles-June-2024.pdf
Paris Agreement, United Nations (adopted December 12, 2015,
entered into force November 4, 2016), available at https://unfccc.
int/process-and-meetings/the-paris-agreement

Transforming our World: the 2030 Agenda for Sustainable
Development, A/RES/70/1, UN General Assembly (adopted
October 21, 2015), available at https://sdgs.un.org/2030agenda;
see also Sustainable Development Goals, United Nations, available
at https://sdgs.un.org/goals

Environmental, Social & Governance Law 2025




31

32

33

34

35

36

37

38

39

40

41

42

43

44

Principles for Responsible Investment — About the PRI, United
Nations, available at https://www.unpri.org/about-us/about-the-pri

Report of the Special Representative of the Secretary-General on
the Issue of Human Rights and Transnational Corporations and
Other Business Enterprises: Guiding Principles on Business and
Human Rights, A/HRC/17/31, Human Rights Council (March 21,
2011), available at https://undocs.org/en/A/HRC/17/31; see also
Guiding Principles on Business and Human Rights, United Nations
(2011), available at https://www.ohchr.org/documents/publications/
guidingprinciplesbusinesshr_en.pdf

GRI Standards, GRI (2021), available at https://www.
globalreporting.org/standards/download-the-standards

SASB Standards, SASB, available at https://www.sasb.org/
standards/download

Guidance on Metrics, Targets and Transition Plans (October 2021)
and Recommendations of the Task Force on Climate-Related
Financial Disclosures (June 2017), TCFD, available at https://www.
fsb-tcfd.org/publications

IFRS Foundation completes consolidation with Value Reporting
Foundation, IFRS (August 1, 2022), https://www.ifrs.org/news-and-
events/news/2022/08/ifrs-foundation-completes-consolidation-
with-value-reporting-foundation

See SASB Investor Advisory Group (IAG) Welcomes Formation

of the International Sustainability Standards Board (ISSB), Value
Reporting Foundation (November 18, 2021), https://www.sasb.org/
wp-content/uploads/2021/11/IAG-Letter-Release-Final-Web.pdf

Toward Common Metrics and Consistent Reporting of Sustainable
Value Creation, World Economic Forum (2020), available at
https://www3.weforum.org/docs/WEF_IBC_ESG_Metrics_
Discussion_Paper.pdf; ISSB to take over TCFD monitoring

from 2024, Energy Advice Hub (August 2, 2023), available at
https://energyadvicehub.org/issb-to-take-over-tcfd-monitoring-
from-2024/#:~:text=Now%2C%201SSB%20will%20take%20
over,Financial%20Stability%20Board%20(FSB); SASB Standards
and other ESG frameworks, SASB Standards (Now part of IFRS
Foundation), https://sasb.org/about/sasb-and-other-esg-frameworks

ISSB issues inaugural global sustainability disclosure standards, IFRS
(June 26, 2023), available at https://www.ifrs.org/news-and-events/
news/2023/06/issb-issues-ifrs-sl-ifrs-s2

Investment Theme: Sustainability, S&P Dow Jones Indices, available at
https://www.spglobal.com/spdji/en/landing/investment-themes/esg

SEC Charges Brazilian Mining Company with Misleading Investors
about Safety Prior to Deadly Dam Collapse, SEC (April 28, 2022),
https://www.sec.gov/news/press-release/2022-72

Brazilian Mining Company to Pay $55.9 Million to Settle Charges
Related to misleading Disclosures Prior to Deadly Dam Collapse,
SEC (March 28, 2023), https://www.sec.gov/news/press-
release/2023-63; see also Matthew H. Ahrens, Allan T. Marks,
lliana Ongun, Neil Q. Whoriskey, Thomas D. Goslin, and Allison
Sloto, Misleading Public Company ESG Disclosure Results in SEC
Enforcement Action — and $55.9 Million Settlement, Milbank (May
18, 2023), available at Misleading Public Company ESG Disclosure
Results in SEC Enforcement Action — and $55.9 Million Settlement
(https://www.milbank.com).

Chair Gary Gensler, Prepared Remarks Before the Principles

for Responsible Investment “Climate and Global Financial
Markets” Webinar, U.S. Securities and Exchange Commission
(July 28, 2021), available at https://www.sec.gov/news/speech/
gensler-pri-2021-07-28

The Enhancement and Standardization of Climate-

Related Disclosures for Investors, 87 Fed. Register 21334

(April 11, 2022), SEC, https://www.federalregister.gov/
documents/2022/04/11/2022-06342/the-enhancement-and-
standardization-of-climate-related-disclosures-for-investors ; Matt
H. Ahrens, Pinky P. Mehta, and Allison E. Sloto, An Overview of

Environmental, Social & Governance Law 2025

45

46

47

48

49

50

51

52

Milbank LLP

the SEC's Proposed Climate-Related Risk Disclosure Rules, The
New York Environmental Lawyer, New York State Bar Association,
Vol. 42, No. 2 at 33 (2022), https://www.milbank.com/a/
web/178323/EnvLawyer-2022-Vol-42-No-2-WEB.pdf; Matthew
H. Ahrens, Pinky P. Mehta, Allison E. Sloto, Brett Nadritch,
Teresa Chen, and Sean Strasburg, The SEC Proposes Enhanced
Climate Disclosure Rules, Milbank General Counsel Blog (April
4, 2022), https://www.milbankgeneralcounsel.com/2022/04/
the-sec-proposes-enhanced-climate-disclosure-rules

SEC Adopts Rules to Enhance and Standardize Climate-Related
Disclosures for Investors, SEC (March 6, 2024), https://www.sec.
gov/newsroom/press-releases/2024-31

Zoya Mirza and Lamar Johnson, SEC battles climate disclosure

rule legal challenges, ESG Dive (March 27, 2024), https://www.
esgdive.com/news/SEC-climate-disclosure-rule-legal-challenges-
tracker-roundup-analysis/711313 ; Sierra Club, Earthjustice Lawsuit
Challenges SEC’s Weakened Climate Risk Disclosure Rule, Sierra
Club, UtilityDrive (March 13, 2024), https://www.sierraclub.
org/press-releases/2024/03/sierra-club-earthjustice-lawsuit-
challenges-sec-s-weakened-climate-risk; Sierra Club, NRDC drop
legal challenges to SEC climate rule (June 6, 2024), https://www.
utilitydive.com/news/sierra-club-nrdc-drop-legal-challenges-to-sec-
climate-risk-disclosure-rule/718126

Mark Segal, SEC Pauses Climate Disclosure Rules Amidst Legal
Challenges, ESG Today (April 5, 2024), https://www.esgtoday.
com/sec-pauses-climate-disclosure-rules-amidst-legal-challenges

Final Rule on Prudence and Loyalty in Selecting Plan Investments
and Exercising Shareholder Rights, DOL, https://www.dol.
gov/agencies/ebsa/about-ebsa/our-activities/resource-center/
fact-sheets/final-rule-on-prudence-and-loyalty-in-selecting-plan-
investments-and-exercising-shareholder-rights; https://www.
napa-net.org/sites/napa-net.org/files/DOL_final%20ESG%20
rule_112222.pdf

Joshua Sterling, John Williams, and Elizabeth Martinez, The CFTC
Adopts Voluntary Carbon Markets Guidance: What It Means

For You (October 1, 2024), https://www.milbank.com/a/web/
gysyXUvg1)xSmP55kcX1EQ/milbank-cftc-vec-guidance.pdf

Allan Marks, Allison Sloto, Matthew Ahrens, The California Effect:
Visionary Climate Disclosure Laws Will Have Far Reaching Impact,
Harvard Law School Forum on Corporate Governance (November
10, 2023), https://corpgov.law.harvard.edu/2023/11/10/
the-california-effect-visionary-climate-disclosure-laws-will-have-
farreaching-impact

Corporate Sustainability Reporting, European Union, https://
finance.ec.europa.eu/capital-markets-union-and-financial-
markets/company-reporting-and-auditing/company-reporting/
corporate-sustainability-reporting_en

FCA confirms anti-greenwashing guidance and proposes
extending sustainability framework, FCA (April 25, 2024),
https://www.fca.org.uk/news/press-releases/fca-confirms-anti-
greenwashing-guidance-and-proposes-extending-sustainability-
framework; see also William Charles and Vasiliki Katsarou, Milbank
Insights, Combatting ‘Greenwashing’: New Proposals from the UK
Financial Conduct Authority (“FCA”) (November 8, 2022),
https://www.milbank.com/images/content/1/7/v3/179321/Final-
Combatting-Greenwashing-New-Proposals-from-the-UK-Fina.pdf;
Sustainability Disclosure Requirements (SDR) and investment labels
Consultation Paper CP22/20, Financial Conduct Authority (Oct.
2022), https://www.fca.org.uk/publication/consultation/cp22-20.
pdf; FCA updates on its Sustainability Disclosure Requirements and
investment labels consultation, Financial Conduct Authority (March
29, 2023), available at https://www.fca.org.uk/news/news-stories/
fca-updates-sustainability-disclosure-requirements-and-investment-
labels-consultation

iclg



ESG Considerations in Project, Energy, and Infrastructure Finance

53 IPSASB Developing the First Public Sector Sustainability Reporting
Standard With Support from the World Bank, IPSASB (June 11,
2024), https://www.ipsasb.org/news-events/2024-06/ipsasb-
developing-first-public-sector-sustainability-reporting-standard-
support-world-bank

54 Andrew Ross Sorkin, Bernhard Warner, Vivian Giang, Sarah Kessler,
Stephen Gandel, Michael J. de la Merced, Lauren Hersch, and
Ephrat Livni, An Anti-E.S.G. Activist Takes on Apple and Disney,
The New York Times (September 20, 2022), https://www.nytimes.
com/2022/09/20/business/dealbook/anti-esg-campaign-fund-
etf-disney-apple.html; Andrew Petillon, The Republican War
on “Woke Capitalism” Is Really Just a War on Capitalism, Slate
(June 23, 2022), https://slate.com/business/2022/06/woke-
capitalism-esg-investing-republicans-mike-pence.html; Christine Ro,
What's Behind The ESG Investment Backlash, Forbes (January 29,
2023), https://www.forbes.com/sites/christinero/2023/01/29/
whats-behind-the-esg-investment-backlash/?sh=2a23b2993158

55  Andrew Ramonas, SEC Abandons ESG Enforcement Group
Amid Broader Backlash, Bloomberg Law (September
12, 2024), https://news.bloomberglaw.com/esg/

sec-quietly-dissolves-climate-and-esg-enforcement-task-force

56  Michael Posner, How BlackRock Abandoned Social and
Environmental Engagement, Forbes (September 4, 2024),
https://www.forbes.com/sites/michaelposner/2024/09/04/
how-blackrock-abandoned-social-and-environmental-engagement

iclg

57  SEC Charges Keurig with Making Inaccurate Statements Regarding
Recyclability of K-Cup Beverage Pod, SEC (September 10, 2024),
https://www.sec.gov/newsroom/press-releases/2024-122

58  Virginia Furness, Anti-ESG backlash in US is overstated,
JPMorgan exec says, Reuters (October 1, 2024), https://
www.reuters.com/sustainability/climate-energy/
anti-esg-backlash-us-is-overstated-jpmorgan-exec-says-2024-10-01

Acknowledgments

The authors would like to thank Neil Whoriskey, a partner in
the Global Corporate Group at Milbank LLP, and Thomas D.
Goslin, special counsel in the Environmental Practice Area of
the Global Corporate Group at Milbank LLP, for their valu-
able contributions to this chapter. Neil’s practice focuses
primarily on mergers, acquisitions, and corporate govern-
ance matters, and he has authored numerous articles on these
topics. He also has experience in advising on ESG matters
with respect to Governance. Tom’s practice focuses on a
range of environmental and energy concerns in mergers and
acquisitions, private equity investments, financing transac-
tions, infrastructure projects and corporate restructurings.

Environmental, Social & Governance Law 2025



Milbank LLP

Matt H. Ahrens is a New York-based partner in charge of the firm’s Environmental Practice Area. Mr. Ahrens advises on a wide range
of environmental matters, particularly on identifying and resolving environmental issues and liability in complex global and domestic
transactions, including financing, project development, M&A, real estate development, securities offerings and corporate restructuring.
His practice has an emphasis on environmental and social matters related to construction of new and repowered wind and solar projects
throughout the United States and Latin America. He has worked on hundreds of transactions involving a wide range of industries,

especially with respect to renewable energy, power, oil and gas upstream, midstream, downstream and service, mining, hospitality and
infrastructure. His experience includes ESG, remediation, air permits, climate change, wastewater, endangered species, environmental
bankruptcy matters and environmental due diligence.

Milbank LLP Tel: +1 212 530 5882
55 Hudson Yards, New York, NY 10001 Email: mahrens@milbank.com
USA Linkedin:  www.linkedin.com/in/matthew-ahrens-1671487

Allan T. Marks is one of the world’s leading project finance lawyers, with special expertise in energy and renewable power, water,
biofuels, transportation, ports, airports, and digital infrastructure. His clients include developers, sponsors, banks, institutional
investors, private equity and infrastructure funds working on project development and finance, joint ventures and acquisitions,
capital markets transactions, sustainability-linked/green bonds, and restructurings. He represents the developers of 3.3 GW of U.S.
offshore wind projects and has worked on pioneering wind and solar projects throughout the United States and Latin America. Mr.

Marks hosts the Law, Policy & Markets podcast and is a regular contributor to Forbes. He speaks and publishes often on cross-border
investment, sustainability, renewable energy, public-private partnerships, risk management strategies, and economic policy. Mr.
Marks is a Senior Fellow at the Columbia Center on Sustainable Investment, a joint center of Columbia University’s Law and Climate
Schools, and an Adjunct Lecturer at both the UCLA School of Law and the University of California, Berkeley School of Law and (previ-
ously) Haas School of Business. He is also a member of the Pacific Council on International Policy.

Milbank LLP Tel: +1 424 386 4376

2029 Century Park East, 33 Floor Email: atmarks@milbank.com

Los Angeles, CA 90067 LinkedIin:  www.linkedin.com/in/allan-t-marks
USA

lliana Ongun advises both public and private companies in a wide range of industries in connection with mergers and acquisitions,
including cross-border and domestic acquisitions and divestitures, joint ventures, private equity transactions and spin-offs. Ms.
Ongun also advises companies and sponsors with respect to shareholder activism, takeover defence strategies and other corporate
governance matters.

Milbank LLP Tel: +1 212 530 5571
55 Hudson Yards, New York, NY 10001 Email: iongun@milbank.com
USA LinkedIn:  www.linkedin.com/in/ilianaongun

Allison E. Sloto is a New York-based associate and a member of the Environmental Practice Area. Ms. Sloto focuses her practice on
a range of environmental matters, particularly on identifying and resolving environmental issues and liability in transactions, including
financing, project development, M&A, real estate development, securities offerings, and corporate restructuring. She regularly provides
environmental advice and due diligence support for large-scale renewable energy projects. Her educational background allows her to
provide a multidisciplinary perspective when counselling clients on ESG, especially climate change and sustainability concerns.

Milbank LLP Tel: +1 212 530 5954
55 Hudson Yards, New York, NY 10001 Email: asloto@milbank.com
USA LinkedIn:  www.linkedin.com/in/asloto

Milbank LLP is a leading international law firm that provides innovative
legal services to clients around the world. Founded in New York over
150 years ago, Milbank has offices in Beijing, Frankfurt, Hong Kong,
London, Los Angeles, Munich, S&o Paulo, Seoul, Singapore, Tokyo and

Washington, D.C. Milbank’s lawyers collaborate across practices and °
offices to help the world’s leading commercial, financial and industrial M 1 a n
enterprises, as well as institutions, individuals and governments, achieve

their strategic objectives. To learn more about Milbank and its attor-
neys, please visit www.milbank.com or follow us on LinkedIn, Twitter
and Instagram.

www.milbank.com

Environmental, Social & Governance Law 2025 |C|g



o
I International
Comparative

Legal Guides

The International Comparative Legal Guides
(ICLG) series brings key cross-border insights to legal

practitioners worldwide, covering 58 practice areas.

Environmental, Social & Governance Law 2025
features five expert analysis chapters and 23 Q&A
jurisdiction chapters covering key issues, including:

Sources and Overview

Principal Sources of ESG Pressure
Integration of ESG into Strategy and Business
Operations and Planning

Finance

Trends

The International Comparative Legal Guides are published by: g Ig Global Legal Group



