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What Remedies Under New Admin's SEC Could Look Like
By Olivia Choe and Tazia Statucki (March 4, 2025, 2:01 PM EST)

The U.S. Securities and Exchange Commission will soon have a new chair and a new
Republican majority. Former Commissioner Paul Atkins has been nominated to head the
agency, and with the change in administration, issuers, registrants and other participants in
the securities markets are eager to understand the enforcement agenda that the SEC will
pursue.[1]

Much speculation has understandably focused on anticipating the Division of Enforcement's
substantive priorities under new leadership: What will happen to the pending cases against
crypto companies? Will the enforcement sweep involving text message records continue?
Will the division continue to investigate — and sue — victims of cyberattacks?
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But for those who find themselves in the Enforcement Division's sights, just as important as
the substantive priorities of the new administration, if not more important, will be the
approach that the commission adopts with respect to remedies where it deems
enforcement action appropriate.[2]

The SEC has, for several years, aggressively pursued a range of remedies,[3] even while it
has faced increasing headwinds in litigation. Many courts, including the U.S. Supreme Court,
have expressed unease with the commission's expansive approach, which they view as
excessively punitive rather than prophylactic.
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In this article, we examine key remedies in the commission's arsenal and explain why the SEC is likely to
substantially narrow the remedies it pursues over the next few years. Although it may take some time
for the shifting views of the new commission majority to play out in enforcement matters, the SEC's
mounting challenges in court and the expressed philosophical views of the incoming chair and fellow
Republican commissioners are likely to lead the SEC to pursue a more limited approach to remedies in
its enforcement actions.

Obey-the-Law Injunctions: A Renewed Focus on Collateral Consequences and Waivers

In virtually all enforcement actions, the SEC obtains — either through litigation or settlement — an
obey-the-law injunction broadly prohibiting the defendant from violating specified provisions of the
federal securities laws.[4] The entry of an injunction triggers a raft of automatic statutory
disqualifications that prevent the defendant from engaging in certain capital-raising activities or
otherwise restrict participation in the securities markets.



According to a 1981 paper by Thomas J. Andre Jr., the collateral consequences that stem from
injunctions are "often serious and sometimes disastrous" for defendants.[5] They include
disqualification from what scholar Urska Velikonja characterized in 2015 as "some of the most cost-
effective options for raising external capital,"[6] including private offering exemptions under Regulations
A, D and Crowdfunding, as well as well-known seasoned-issuer status.[7]

Injunctions can also result in disqualification from serving as a director, officer or employee of a
registered investment company;[8] loss of statutory safe harbors for forward-looking statements;[9]
suspension or revocation of registration;[10] bar from practicing before the agency;[11] and
disqualification from membership or participation in a self-regulatory organization.[12]

Defendants can seek a waiver from these disqualifications.[13] As Velikonja observed, "The SEC
possesses virtually complete discretion to grant or deny a waiver request."[14] Aside from a waiver, the
authority that issues the order triggering the disqualification — i.e., a court — can advise the
commission that a disqualification should not arise as a consequence of the order.[15]

Because the collateral consequences flowing from injunctions can be so severe, those consequences —
and the likelihood of receiving a waiver — frequently influence settlement calculations for those subject
to an SEC investigation.[16]

In many instances, the target of an enforcement action considering settlement terms is likely to be just
as concerned — if not more concerned — with what it needs to do to secure a waiver as it is with
assessing the likelihood of prevailing on the merits in litigation. Indeed, many settlements are driven by
a concern that, if the target were to litigate and fail to win on all charges, the SEC might be less inclined
to timely grant the waivers necessary for the target to carry on its business.

For these reasons, the injunctions the commission pursues in virtually every enforcement action are, as
the Supreme Court recognized in its 1980 Aaron v. SEC decision, "a drastic remedy, not a mild
prophylactic."[17] Indeed, some courts have declined to impose injunctions, even in situations where
they are willing to impose significant monetary penalties, precisely because of the collateral
consequences that would follow.[18]

But the broad injunctions underlying these disqualifications have faced mounting challenges in the
courts in recent years. Both the U.S. Courts of Appeal for the Seventh and the Eleventh Circuits have
rejected obey-the-law injunctions sought by the SEC on grounds that they lacked the specificity required
under Rule 65(d) of the Federal Rules of Civil Procedure.[19] As U.S. Circuit Judge Frank Easterbrook put
it in his 2022 decision in SEC v. Goulding for the Seventh Circuit, injunctions must "forbid[] with greater
specificity what [the defendant] must not do."[20]

Injunctions in SEC enforcement actions are also vulnerable to challenge on grounds that they are
overbroad. The commission often seeks injunctions prohibiting not only conduct falling within the
charged provisions, but a wider swath of conduct, to dissuade recidivists from evading the injunction by
clever maneuvering around its strict terms.[21]

So, for example, as to a defendant charged with violating Sections 17(a)(2) and 17(a)(3) of the Securities
Act, the SEC sometimes seeks an injunction prohibiting the defendant from violating all three
subsections of Section 17(a).[22]



This prophylactic approach is in tension with the principle that, as the Seventh Circuit explained in its
1944 decision in Bowles v. Montgomery Ward & Co., "ordinarily, courts cannot issue a general injunction
against all possible breaches of the law, nor should an injunction be broader than the illegal acts or
practices charged or proven."[23]

Some courts have criticized the approach,[24] warning that SEC injunctions should be as "short and
narrow as reasonably possible" and ordered "only upon a meaningful showing of necessity," as the Third
Circuit put it in SEC v. Gentile in 2019.[25] Others, like the U.S. District Court for the Western District of
New York in its 2022 decision in SEC v. Grenda Group LLC, have made a point of approving injunctions
that are "limited and proportional to the conduct at issue" and confined "to those sections of the
Advisers Act that Defendants have already violated."[26]

The SEC also faces litigation risk when it reflexively pursues injunctions in every enforcement case.
Under Title 15 of the U.S. Code, Section 78u(d)(1), the SEC may seek an injunction "[w]henever it shall
appear to the Commission that any person is engaged or is about to engage in acts or practices
constituting a violation [of the securities laws]."[27] For this reason, to obtain an injunction, the SEC
must show a likelihood of future recurrence.[28]

As the U.S. Court of Appeals for the Second Circuit explained in its 1978 decision in SEC v.
Commonwealth Chemical Securities Inc., the evidence must go "beyond the mere facts of past violations
and demonstrate a realistic likelihood of recurrence."[29] Yet in many cases where the agency seeks an
injunction, the likelihood of repetition is low: The defendant is a first-time offender, without any past or
subsequent violations, or is no longer in the securities industry — leading some courts to balk at the
SEC's requests.[30]

The likelihood of repetition may be especially low in cases charging fundamentally compliant
corporations with one-off, unintentional disclosure violations. In such cases, the SEC may be hard-
pressed to show that the corporation is likely to offend again.

In short, the SEC faces a number of risks in seeking broad obey-the-law injunctions.[31] Its historic
practice is not entirely consistent with many of the limiting equitable principles enunciated in the case
law.

While most courts have largely agreed to impose — and virtually all settling defendants to accept —
obey-the-law injunctions, the SEC is nevertheless vulnerable to ongoing challenges in court, particularly
given the scrutiny that it has received in aggressively pursuing other equitable remedies, such as
disgorgement.

Given these risks and the significant collateral consequences that can stem from an injunction, a
majority of the incoming commission may take a fresh look at the SEC's approach to this remedy. In
particular, the SEC may be receptive to arguments that (1) the SEC should take a more surgical approach
to injunctions, rather than reflexively seeking them in all actions; and (2) automatic imposition of
collateral consequences — which aim to prevent bad actors from raising capital in the U.S. securities
markets — make little sense for large financial institutions.

These entities, due to the size, breadth and complexity of their financial activities, will invariably and
periodically engage in conduct contravening some provision of the securities laws. At the same time,
continually subjecting them to the threat of disqualification and requiring them to repeatedly seek
waivers may be unproductive and inefficient.[32]



In particular, we anticipate that enforcement targets may find themselves before a commission that is
more willing to:

1. Simultaneously address an offer of settlement and a waiver request, an approach adopted during the
first Trump administration, but abandoned during the most recent administration,[33] providing greater
certainty to those confronting the prospect of a statutory disqualification and trying to resolve an
enforcement action;

2. Consider bringing an action that involves monetary relief but not an injunction, where there is little
evidence of likelihood of repetition;[34] and

3. Support proposed legislation and/or rule changes that would eliminate the automatic nature of
statutory disqualifications and instead require that the commission make the determination to impose
disqualifications, or that the SEC seek such imposition in federal court.[35]

Penalties: A Renewed Focus on Corporate Benefit

Over the last few years, the SEC has reaped record-breaking penalties. In fiscal year 2024, the

SEC obtained orders for $2.1 billion in civil penalties, which the agency touted as "the second-highest
amount on record," representing an increase from the $1.58 billion announced the prior year, following
the record-setting $4.19 billion ordered in 2022.[36]

The commission's recent philosophy with respect to penalties has been straightforward: Higher
penalties are needed to deter violations. As Commissioner Caroline Crenshaw put it in 2021, "[p]enalties
are intended to incentivize compliance, and higher penalties can be effective in deterring violations that
are particularly hard to detect."[37]

Crenshaw emphasized "egregiousness of the actual misconduct," harm to victims and difficulty of
detection of the violation, while deemphasizing the commission's historic focus on whether
shareholders received a direct and material benefit from the offense that would justify a penalty to be
borne by shareholders. Likewise, former Chair Gary Gensler asserted in a 2021 speech that penalties
must "be carefully calibrated to have a specific and general deterrent effect."[38]

We expect a marked change in the SEC's approach to corporate penalties. A Proskauer Rose LLP study
indicates that in over 200 cases, "Commissioners [Hester] Peirce and [Mark] Uyeda voted to approve the
enforcement recommendation except as to the civil penalties imposed."[39]

Given the expressed views of the incoming chair and other Republican commissioners, we expect a
much greater emphasis on corporate benefit, as outlined in the commission's 2006 statement on
financial penalties, when Atkins was a commissioner.[40] As Atkins stated in 2006, "corporations exist
for the benefit of stockholders," leading him "to oppose the imposition of financial penalties on
corporations in instances, such as financial frauds, in which the stockowners have been harmed by the
very misconduct at issue."[41]

In addition to a renewed focus on corporate benefit, one way in which the commission may rein in
penalties is by applying greater rigor in calculating them. The statutory provisions governing the SEC's
penalty authority are broad, permitting the agency to seek a specified penalty amount — based on the
seriousness and impact of the offending conduct — for "each violation."[42]



The SEC has relied upon this language — and the fact that Congress did not define the term "violation"
— to argue, variously, that each violative transaction, each alleged claim, each harmed investor, each
deficient filing, or each month or year of violative conduct constitutes a violation.[43]

While courts have discretion to determine what constitutes a violation, provided that the statutory
maximum is not exceeded,[44] litigants and commentators have complained that the methodologies
employed are arbitrary.[45] As Atkins has observed, "too often [the SEC's] penalties seem to be justified
on little more than that they 'feel right.'"[46]

The SEC may also be more receptive to providing enhanced transparency around the benefits of self-
reporting and cooperation. Critics of the agency's penalty numbers have often focused on the lack of
transparency in this area, including by calling for a formal framework.[47] And the U.S. Commodity
Futures Trading Commission on Feb. 25 put out an enforcement advisory including just such a
framework — a "mitigation credit matrix" — specifying presumptive percentage credits that a party may
receive in the calculation of a penalty.[48]

The next SEC may thus be more amenable not only to renewed application of the corporate-benefit
analysis, but also to arguments that due process requires greater clarity and consistency on the concrete
benefits of self-reporting and cooperation, and in how "each violation" is defined in calculating an
appropriate penalty.

Disgorgement: A Renewed Focus on Investor Harm

Disgorgement, which the SEC has aggressively pursued, has been the subject of perhaps the most
controversy in the courts in recent years.

In 2020, in Liu v. SEC, the Supreme Court held that disgorgement is an equitable remedy that must be
awarded for victims and cannot exceed a wrongdoer's net profits.[49] Less than a year later, Congress
added a provision to Section 21(d) of the Securities Act permitting the SEC to seek disgorgement for
unjust enrichment of a defendant, while remaining conspicuously silent as to whether disgorgement
could only be awarded if it would be returned to victims.[50]

In the wake of these developments, courts have continued to grapple with the scope and nature of the
SEC's disgorgement authority. In SEC v. Hallam, the U.S. Court of Appeals for the Fifth Circuit in

2022 concluded that disgorgement is a "legal" rather than "equitable" remedy, leaving open for another
day questions of whether defendants might therefore be entitled to a jury trial on any disgorgement
claim, whether the SEC might be required to trace assets to obtain disgorgement, and whether
prejudgment interest might not be available.[51]

Adding to the confusion, in SEC v. Ahmed and SEC v. Govil, both decided in 2023, the Second Circuit
expressly disagreed with the Fifth Circuit, concluding that the remedy is an equitable one.[52] More
importantly, in Govil, the Second Circuit concluded that disgorgement requires a showing of pecuniary
harm to a victim.[53]

Under these cases, the SEC cannot obtain disgorgement in cases that do not involve demonstrable
pecuniary harm to victims, at least in the Second Circuit.[54] Disgorgement would thus seem to be
unavailable in cases — as the SEC itself has conceded — alleging registration violations or violations
involving investment advisers' conflicts of interest.[55]



And it is unclear whether disgorgement is available in cases involving violations where pecuniary harm
to victims may be difficult to establish, such as insider trading. Nevertheless, the SEC has — post-Govil —
continued to seek disgorgement within the Second Circuit in at least some cases involving precisely such
violations.[56]

Given the significant open questions surrounding the SEC's disgorgement remedy, and the clear
discomfort some courts have expressed with the agency's more expansive interpretations of its
authority, the incoming commission may choose to adopt a more conservative approach here as well.
Indeed, Commissioner Hester Peirce has repeatedly voted against a disgorgement remedy in actions
involving violations where there is no pecuniary harm or where establishing that such harm was
proximally caused by the violation would be highly challenging.[57]

Enforcement targets may find that the SEC is more receptive to arguments that disgorgement should
only be sought (1) in cases where investor loss can clearly and quantifiably be shown, and (2) collected
funds can readily be returned to those investors.

Conclusion

At this juncture in the SEC's history, the agency faces considerable scrutiny from the courts with respect
to a range of remedies that it has pursued aggressively in recent years. Injunctions, penalties and
disgorgement are the core remedies at the SEC's disposal, but the commission's often uncompromising
approach has extended to other remedies that can be equally, if not more, significant for defendants,
such as officer and director bars.[58]

While the SEC has, on balance, historically been successful in the courts, we do not expect the
challenges raised by litigants to subside, nor do we expect the federal courts to be unreceptive to many
of their arguments. At the same time, the expressed policy preferences of a majority of the incoming
commission indicate that the agency will adopt a more finely calibrated approach to enforcement
remedies, be more sensitive to litigation risk and more receptive to arguments regarding collateral
consequences, proportionality and harm to investors.
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